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Remarks & Arguments: 



Summary of Examiner Interview - June 23. 2003 
Applicants wish to thank the Examiner for his time and assistance during the personal 
interview with Applicants' representatives at the United States Patent & Trademark Office on the 
afternoon of June 23, 2003. At the interview, Applicants' representatives presented a copy of the 
information Disclosure Statement by Applicant originally filed on January 30, 2002 and a copy of 
a date stamped receipt of it being hand-delivered to the United States Patent and Trademark 
Office. Two of the non-patent related references cited in the disclosure statement, specifically, 
the Armor magazine article and the Canadian Army CADPAT poster, were discussed during the 
interview. 

The Canadian Army CADPAT poster shows examples of headwear, a shirt, trousers, 
vest, and bags printed with a camouflage design. The Canadians designed and began utilizing a 
disruptive camouflage pattern which consists of shapes having relatively straight sides. As can be 
observed from the poster, the Canadian camouflage is printed in sets of colors, one of which is 
primarily green and the other which is principally tan. 

Unlike the Applicants* claimed invention, the Canadian poster shows the use of its 
camouflage pattern on military uniforms only. Applicants teach that the size of the pixels 
comprising the micro pattern should be adj osted in order to adapt to the size and shape of the 

s color proportions illustrated by the Canadian poster 
i aught by the Applicants* invention as recited by claim 
1 as currently amended. In view of these distinguishing features, Applicants* present invention is 
patentable over the Canadian Army CADPAT poster. 

For similar reasons, Applicants' chimed inventions are also patentable over the Armor 
magazine article. A description of the tectnology taught in the Armor article can be found in the 
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instant application's specification at paragraphs 21-23. However, the Armor article also fails to 
disclose or suggest the novel color proportions as recited in claim 1 as amended. 

Claims 1-19 are currently pending in the application. The micro pattern and macro 
pattern camouflage system taught in the current patent application is neither disclosed nor 
suggested by either Josephs, U.S. Patent No. 6,061 ,828, [hereinafter Josephs £ 828] or Conway, 
U.S. Patent No. 5,077,101 [hereinafter Conway 4 101]. Josephs '828 and Conway ' 101 appear to 
disclose a micro pattern system only. Josephs '828 and Conway 1 101 are discussed in relation to 
the Applicants' claimed inventions more thoroughly below. 

Finally, Applicants understand that a tentative agreement was reached; whereby, in light 
of the Examiner's comments on the references cited in the Office Action, the claims as discussed 
and amended are patentable over Conway ( 101 and Josephs '828. In addition, Applicants 
understand that claims 20-23 and 25-26, which were previously withdrawn due to a restriction 
requirement, may properly be rejoined if revised to include all of the limitations recited in 
amended claim 1 . 



Introductory Remarks 
Applicants are resubmitting in a separate paper a copy of the Information Disclosure 
Statement by Applicant that was timely received by Technology Center 1700 on January 30, 
2002, along with a copy of a date stamped receipt verifying the document's hand delivery to 
Technology Center 1700. In a telephone conversation with the Examiner, Applicants' attorneys 
elected claims 1-19 with traverse. Applicants now respectfully request claims 20-23 and 25-26 
be reinstated and fully examined since the invention recited in claim 1 is now patentable over the 
prior art. 

The Office Action dated March 28, 2003, included an objection to the abstract of the 

disclosure resulting from Applicants' use of legal terminology and a rejection of claims 1-19 for 

obviousness. Claims 1-19 currently stand rejected under 35 U.S.C. § 103(a) for obviousness over 
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Josephs 4 828 in view of Conway '101. Claims 5-6 stand rejected for being obvious in light of 
Josephs '828 and Conway '101 because Conway '101 teaches color groups similar to those 
recited in claims 5-6 of the application. Claims 7-10 and 14 presently stand rejected as obvious in 
view of Josephs *828 and Conway '101 due to the fact Josephs '828 describes a camouflage 
system with a repeating pattern. Claims 11*19 currently stand rejected as obvious in view of the 
cited prior art because Conway * 101 discusses, in the description of preferred embodiments of the 
invention, particular color proportions. Applicants respectfully disagree with the conclusions 
drawn with respect to patentability. 



The Information Disclosure Statement by Applicant was timely received by Technology 
Center 1700 on January 30 3 2002. An Information Disclosure Statement is timely filed and 
should be considered by the Patent Office if the Statement is filed within three months of the 
patent application's filing date or prior to the mailing of the first Office Action on the merits. By 
filing the Information Disclosure Statement on January 30, 2002, Applicants satisfied both of 
theses criteria. 

Applicants respectfully request the Patent Office initiate a search for the misplaced 
Information Disclosure Statement because reassembling the cited prior art references would 
impose an undue burden on Applicants. Additionally, Applicants respectfully ask the 
Information Disclosure Statement by Applicant be considered prior to issuing a second Office 
Action or Notice of Allowance. Applicants will endeavor to resubmit the non-patent literature 
from the information disclosure statement for the examiner's convenient review. 

Restriction Requirement 

The Office Action states that Applicants elected claims 1-19 without traverse during a 

telephone conversation between the Examiner and the Applicants' attorney. Applicants 

Page 13 of 23 



Information Disclosure Statement 



06/24/03 TUE 22:51 [TX/RX NO 7797] 0014 



06/24/03 TUE 23:05 FAX 703 696 6909 



ONR OOCC 



@015 





Docket No.: NC 83072 
Application No.: 09/986,016 



respectfully disagree with this assertion. The Applicants provisionally elected claims 1-19 with 
traverse. No written restriction requirement was incorporated into the Office Action. 

In accordance with MPEP § 812.01, Applicants respectfully request a written restriction 
requirement. The restriction requirement should include the date on which the election was 
made, the name of the attorney who made the election on the Applicants' behalf, and a complete 
record of telephone interview. In addition, Applicants request a formal restriction requirement 
which explains why the Examiner believes a restriction is mandated, identifies each group of 
claims, provides a listing of which claims belong in each group, classifies each group, and briefly 
describes the subject matter covered by each group. 



Claim 1 is directed to a patentable disruptive camouflage system. Applicants respectfully 
request claims 20-23, as currently amended to include all of the limitations recited by claim 1, 
directed to the process of making or rising the patentable product, previously withdrawn from 
consideration as of a result of a restriction requirement, be rejoined and examined for 
patentability. Additionally, Applicants respectfully request claims 25 and 26, as currently 
amended, directed to an embodiment of the patentable product, previously withdrawn from 
consideration as a result of a restriction requirement, be rejoined and examined for patentability. 

Specification 

In the specification, ^| 0039 beginning at page 14, has been revised to rectify a minor 
editorial issue. 

Abstract of the Disclosure 

The Examiner objected to the abstract of the disclosure based upon the use of the legal 

term "comprises". Correction was required, and a revised abstract of the disclosure is presented. 
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In the abstract of the disclosure, the original paragraph has been revised to rectify minor 
editorial issues in order to conform with MPEP § 608.01(b), according to which use of legal 
phraseology should be avoided in the abstract of the disclosure. In addition, the abstract of the 
disclosure has been abbreviated in order to conform to the requirements of 37 C.F.R § 1 .72 which 
states abstracts of the disclosure may not exceed 1 50 words in length. Applicants respectfully 
aver the Examiner* s objections have been overcome, thus should be withdrawn. 



Claims 

Claims 1, 3-6, 15-23 and 25-30 are pending in the application. Claims 1, 20, and 26 are 
in independent form. Claims 1-19 stand rejected under 35 U.S.C. §103 for obviousness over 
Josephs * 828 and Conway * 101 . Claims 20-26 currently stand withdrawn from the application. 

Claim 1 has been amended to include all of the limitations previously recited in 
dependent claims 2 ? 1 and 1 1 . 

Claims 2 and 7-14 have been cancelled. 

Claim 3 has been revised. 

Claims 1 1-14 have been canceled. 

Claims 20 has been revised in order to recite all the limitations recited by claim 1 as 
currently amended. 

Claim 24 has been canceled. 

Claims 25-26 have been revised in order to recite all the limitations recited by claim 1 as 
currently amended. Claim 26 has been broadened in some ways as well as narrowed in others. 
Claims 27-30 have been added. 

The Office Action states that Claims 1-19 are unpatentable under 35 U.S.C. §103 in light 
of Josephs 4 828 in view of Conway ' 101 , The Applicants respectfully disagree with this 
conclusion and respond as follows. 
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Cited References 

First, Josephs '828 teaches a clothing garment with a camouflaged pattern and a method 
of manufacturing the garment. The invention disclosed by Josephs '828 describes a shading- 
based camouflage which when applied to articles of clothing blends the subject into his 
surroundings. The camouflage pattern system consists of a plurality of non-uniform rectilinear 
shapes; whereby, adjacent rectilinear shapes are different colors. Subsequently, the camouflage 
pattern is repeated in a manner such that shapes along an edge of the pattern align with and are 
the same color as the corresponding shapes along the opposing edge to form new rectilinear 
shapes without visual disruption. 

Secondly, Conway '101 discloses a tri-colored camouflage system which relies on the 
application of a series of adhesive layers. The; camouflage pattern is designed to be a 
combination of black, brown, and green in the:visible spectral range and to echo the range of 
thermal emissivities in a camouflaged subject's background. In order to avoid detection by 
infrared sensing devices, layers of material with varying emissivities will be superimposed onto 
each other. Perforations are made in either the top layer or the top and intermediary layers, and 
splotches of high emissivity epoxy paint may be applied to the upper layers. The paint splotches 
and perforations in the adhesive layers, both of which are too small to be individually detected, 
are necessary to create blutred localized regions with higher average emissivities. These 
elements of the camouflage design are crucial to attaining the objective of disguising the targets 
signature in the visible and infrared ranges. 

Applicants' Claimed Invention 

In contrast, the Applicants' inventions disclose a disruptive camouflage system having a 
macro pattern and micro pattern design; thereby, disrupting the subject's shape and blending it in 
with its surroundings. The macro pattern is independent of the subject's background 
characteristics, depends solely on the subject's shape, and focuses on the axes of symmetry rather 
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than borders. The micro pattern, constructed from a plurality of pixels, provides the camouflaged 
subject with its texture by modifying the pixel shape and color to mimic the subject's 
environment. The macro pattern disrupts the Shape of the camouflaged subject. The micro 
pattern blends the subject into his surroundings, and combinations of the micro pattern pixels 
form the shapes of the macro pattern. Finally, the present invention recites the novel limitation of 
a range of the camouflage pattern's color variation from wet to dry conditions. 

Prior Unidentified Problems in Prior Ait 

The Applicants' claimed inventions improve upon the prior art in the field by identifying 
and solving problems with the prior art; namely, modest fluctuations in reflectivity from wet to 
dry conditions and masking the subject's configuration while simultaneously blending the subject 
into its background through the implementation of a macro pattern and a micro pattern- 
Even if the solutions to the aforementioned problems with the prior art were blatant, the 
obviousness of the solutions does not automatically make the invention or improvements 
unpatentable. If the heart of the invention lies in the solving of undiscovered problems, the 
invention is patentable despite the obviousness of the problems* solutions. The development of 
the Applicants' claimed invention was the direct result of attempts to rectify the problems 
identified above. Accordingly, the invention stems from the discovery of and solution to two 
previously unidentified problems, and hence, is patentable. 

j 

35 U.S.C. 6 103<V> - Obviousness 

In order to determine whether any claim of an application is obvious in light of the prior 

art under 35 U.S.C. § 103, each and every limitation of the claimed invention must be either 

explicitly disclosed or inherent in the references. References may be combined to demonstrate 

obviousness if a primary reference includes the majority of the elements and limitations claimed 

by the Applicants' inventions and a secondary reference teaches those elements and limitations 
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that the primary reference is missing. In addition, a motivation or suggestion to combine the 
references must exist. Notwithstanding, each iand every element and limitation of the Applicants' 
claimed inventions must still be found in at least one of the references. 

Motivation to Combine ;! 

"Obviousness cannot be established by combining the teachings of the prior art to 
produce the claimed invention, absent some teaching, suggestion, or incentive supporting the 
combination." ACSHosp. Sys., Inc. v. MowefioreHosp., 732 F.2d 1572, 1577 (Fed. Cir. 1984). 
In order for the Applicants* claimed inventioi^to be obvious in light of Josephs £ 828 and Conway 

Sj 

'101, there must be an explicit or blatant reason to combine the two references. However, no 
reason exists to combine Josephs '828, whichijdiscloses a two-dimensional rectilinear camouflage 

i 

;i 

pattern, and Conway ' 101, which discloses a three-dimensional curvilinear camouflage pattern 

3 

composed of adhesive layers, perforations, and splotches of epoxy paint. 

.1 

Actually, the modification of Conwaj/j '101 to incorporate the teachings in Josephs '828 
would destroy at least one of the intended functions of the camouflage system and vice versa. 
First, if the invention described in Conway ' 101 is modified to become two-dimensional like 

Josephs '828, one of the key advantages of Conway '101, specifically disguising the camouflaged 

•* 

ji 

target's thermal signature in the infrared rangib, would be destroyed. Conway ' 1.01 mimics the 
infrared emissivity of the target's environment by perforating layers of material with varying 
infrared emissivity and then relies on detectors blending the varying emissivities to see an 

ii 

average infrared emissivity substantially equivalent to that of the target's background. With a 

.i 
•i 
•i 

two-dimensional system similar to Josephs '{?28 ? perforations would destroy the crucial function 

of masking the target's visual signature in the infrared range. 

Conversely, modifying the inventionjdisclosed in Josephs * 828 to incorporate the 

teachings of Conway 4 101 would eliminate tHe ease of manufacture that is inherent in Josephs 

'828 and one of the invention's intended functions. Josephs '828 teaches a method by which 
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sheets of fabric are printed with a series of dyes to form a repeating pattern. If the three- 

j 

dimensional layering method taught by Conway ' 101 was applied to the repeating pattern in 
Josephs '828, the simplicity of the manufacturing process would be destroyed. 

Finally, references are not properly coimbinable if one of the references teaches away 
from the other references. In this instance, Josephs 5 828 extensively discusses and describes the 
advantages rectilinear shapes have over the curvilinear shapes previously utilized. At column 2, 
lines 32-35, Josephs *828 claims the use of rectangular or rectilinear shapes is his enhancement 
over the prior lenown ait in the field. At column 4, lines 38, Josephs '828 states "it is the overall 
pattern of rectilinear shapes, and essentially tie coloring thereof, which provides the desired 
effect"; therefore, Josephs 4 828 fails to suggest a combination with a curvilinear camouflage 
pattern such as those depicted in Conway * 101 . Therefore, Applicants respectfully aver no 

! 

motivation to combine the two cited references exists and the primary reference actually teaches 

.! 
•t 

away from the secondary reference. j 

Non-obviousness over proposed combination ': 

i 
! 

Even if a motivation to combine is foaiind, each and every element and limitation of the 
Applicants 9 claimed inventions must still be found in at least one of the cited references. 
However, all of the limitations essential to the present claimed inventions cannot be found in at 
least one of the cited references. The references cited in the rejection are missing two limitations 
that are crucial elements of the Applicants' claimed inventions; particularly, the macro pattern 
and micro pattern system and the minimal color variation between wet and dry conditions. 

First, most camouflage systems are designed either to hide the target's configuration or to 

blend the target into the background. Achieving both of these aims significantly minimizes an 

observer's ability to detect the subject's visual and infrared signatures. Applicants' present 

inventions address both of these objectives via the macro pattern and micro pattern system 

developed by Timothy O'Neill, one of the corinventors. The claimed inventions utilize a macro 
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ijsubjecfs features and matches the subject to its 
background's characteristics, respectively. Tib disrupt the subject's shape, the macro pattern 
system focuses on the axes of symmetry unlike traditional approaches which concentrate on the 
boundaries. By adding a micro pattern whichfmirrors the texture and size components of the 
background, the micro pattern creates spatial f noise" that emulates the tactical backdrop. To 
summarize, the macro pattern and micro pattehl system obscures a moving target better than 
previously known camouflage systems because it disrupts the subject's features using the axes of 
symmetry and provides the subject with a texjjural appearance similar to his surroundings. 
However, Josephs '828 and Conway 4 101 eacjn only appear to teach a micro pattern. The pixels 
depicted in micro patterns of Josephs *828 anjl Conway ' 101 are too large to combine in order to 
form a macro pattern that would disrupt a car^ouflaged subject's shape. 

Lastly, previous camouflage systems jhave not addressed the color distortion of the 
camouflaged subject resulting from various feather conditions. Traditionally, camouflage 

■i 

material becomes darker and less reflective *|ien wet. Therefore, military units would need to 

I! 

carry multiple sets of camouflage utility uniforms in order to accommodate for a range of weather 
conditions in a single tactical environment, jjciaims 17-19 introduce an additional limitation 

whereby the camouflaged material's lightnes| value [L*] between its dry and wet state may not 

i 

substantially vary more than 17% to 28%. Gflven that neither Josephs '828 nor Conway '101 
discloses or suggests any limitation on the acceptable variance of color or brightness when the 
camouflaged material is used in varying envijjonmental conditions, the Applicants' claimed 
inventions is patentable over the references, ji 



In conclusion, the macro pattern/midro pattern system is recited in claim 1 of the 
application. Since neither Josephs '828 nor <|onway " 101 includes this limitation, claim 1 is not 

t! 

obvious under 35 U.S.C. § 103. Thus, the indention recited in claim 1 is patentable. Moreover, 



claim 1 is the base claim for claims 3-10 and 



15-19. Hence, claims 3-10 and 15-19 are also 



patentable since they incorporate all of the li aitaticms included in base claim 1 
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Claims 5 and 6 stand rejected as unpajentable over the cited references under 35 U.S.C. § 
103 in light of Conway * 10L The Examiner ^vfcrs that the reference teaches similar color groups 
as the color groups recited in claims 5 and 6. ponwiy 4 101 recites a tri-colored system consisting 
of shades of black, brown, and green. HoweV^r, claims 5 and 6 each recites few specific colors, 
and each claim omits at least one of the three . ^olors enumerated by Conway 1 101 . Moreover, 
claims 5 and 6 depend upon claim 1, which hi js previously been shown to be patentable, non- 
obvious subject matter; therefore, claims 5 anil 6 are patentable and non-obvious because both 
incorporate all the limitations recited in claim jl. 

Claims 7-10 stand rejected as non-pat ratable over the cited references under 35 U.S.C. § 
103 in light of Josephs '828. As claims 7-10 i[\ave been canceled and incorporated into the 
allowable base claim 1, Applicants respectful y submit that this rejection is now moot and should 
be withdrawn. 

Claims 11-19 stand rejected as obvia ls over the two cited references under 35 U.S.C. § 
103 in light of Conway ' 101. Claims 1 1-14 l^ve been canceled; however, the recited limitations 
on the approximate relative percentages of eath of four colors used in some of the present 
inventions' embodiments have been incorpo* rted into claim 1 . On the contrary, the cited 
reference reads on relative percentages of thxi be specified'Colors; namely, black, brown, and 

I the present inventions include all three of the colors 
isruptive pattern system employs a fourth color. 



green. None of the claimed embodiments o: 
listed in the reference. Applicants* claimed i 



Finally, Conway '101 describes a camouflage System in Vhich black accounts for 41 % of the 
pattern; however, Applicants' claimed dismijpve camouflage is only approximately 18 % of the 
pattern. 

Claims 15-19 stand rejected as obvidus oyer the^wo cited references under 35 U.S.C* § 

103 in light of Josephs 4 828 and Conway ' 1C L The limitations recited in claims 15-16; 

restrictions on the composition of the fabric i \n which tto| disruptive pattern system is printed, are 

absent from the cited references. Finally, clat ms 17-19 i^ipose an additional limiting parameter, 
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which is absent from Josephs '828 and Conw^' 101> on &e camouflaged material's color 
variation between wet versus dry conditions, 
are patentable in light of the reference. 



thus, the injyentions as disclosed in claims 17-19 
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Conclusion: 

Applicants believe that the Examined sjobjectic 

i 

application is currently in condition for allow a cev The 
timely Notice of Allowance be issued on thii Jj >pKcatic 
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have been overcome and the 

;ore, Applicants respectfully request a 



Respectfully submitted, 

Office of Naval Research 
Office of Counsel 

Charles H. Harris 
Registration No. 34,616 
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